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as well as the state law expressly provided for limitation of the 
stockholders' liability; (2) the defendant was not a citizen and 
a resident of the state of incorporation or of California; (3) 
the action was brought in the federal court of New York instead 
of the California courts. Both the United States District Court 10 
and the Circuit Court of Appeals 11 held that, in spite of the 
evident intention of the Colifornia statute, the defendant could 
not be made liable thereby; but the Supreme Court, reversing 
the lower courts' decision, held the defendant stockholder liable 
for his proportionate share of the corporation debts. 

It is but a step forward to the problem of the principal case. 
The corporation was organized in Arizona to do business in that 
state or "in any other state or territory as the board of directors 
may from time to time deem necessary and expedient." Although 
California was not mentioned in the articles of incorporation 
as in the previous cases, a general authorization to do business 
in the state was given and the court held the defendant for his 
share of the corporation debts. This is in conflict with Risdon 
Iron and Locomotive Works v. Fumess 12 decided by the English 
Court of Appeal. This case was, however, seriously criticized 
in a series of articles appearing at the time, 18 and it was main- 
tained in the latter that the analogies and authorities as a whole 
supported the view now adopted in the principal case. 

A. S. B. 



SUBSEQUENT VALIDATION OF AN ILLEGAL MARRIAGE 

A man who had a wife undivorced entered into a ceremonial 
form of marriage with another woman who did not know of 
the former marriage. They cohabited as husband and wife for 
many years and continued to do so after the death of the first 
wife. An undivided court held that upon the death of the first 
wife they would thereafter be considered as lawfully married. 1 

10 (1909) 170 Fed. 362. 

11 (1911) 192 Fed. 495. 

12 [1905] 1 K. B. 304, affirmed [1906] 1 K. B. 49. 

13 Professor W. N. Hohfeld, Nature of Stockholders' Individual Lia- 
bility for Corporation Debts. 9 Col. L. Rev. 285 ; The Individual Liability 
of Stockholders and the Conflict of Laws. 9 Col. L. Rev. 442; 10 Col. L. 
Rev. 283 ; 10 Col. L. Rev. 520. 

1 Smith v. Reed (1916) 89 S. E. (Ga.) 815. 
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The requirement that the parties must both be unmarried in 
order to be capable of marriage is an absolute one. 2 If either 
party to a marriage has a husband or wife living at the time of 
the marriage, the marriage is absolutely void, however good the 
faith of the parties may have been. 8 

The second so-called marriage being absolutely void, it follows 
that it is not capable of ratification upon the removal of the 
impediment. In this respect, it differs materially from a case 
in which two persons entered into a ceremonial marriage and 
cohabited as husband and wife, although the marriage was void- 
able because one of the parties was under the age at which a 
valid marriage could be contracted. 4 

It is reasoned, however, that the intent to be husband and wife 
expressed in the invalid ceremony continues unless the contrary 
appears, and the continued cohabitation after the removal of 
the impediment is to be considered as under such an intent 
and declaration rather than with an unlawful intent. 5 Why 
such an inference is to be thus drawn is difficult to under- 
stand, especially when it appeared in the principal case that the 
parties had been living together as husband and wife by force 
of a ceremonial marriage to which, as a valid act, one of the 
parties had never assented. Rather he consented to deceive the 
so-called wife and to live with her under the appearance of 
marriage. In this particular, the principal case must be dis- 
tinguished from those cases in which both parties to the invalid 
ceremony were wholly unaware of the existence of any obstacle 
to their marriage, and manifested- in good faith a matrimonial 
intent.' 

Other difficulties are encountered in attempting to find a com- 
mon law marriage. If a man and a woman lived together as 
husband and wife, holding themselves out as such and supposed 
to be such by all their neighbors and relatives, a court may 
well presume that they have been married; but this is a mere 



2 Reeves v. Reeves (1870) 54 111. 332; Cartwright v. McGowan (1887) 
121 111^388; Tefft v. Tefft (1871) 35 Ind. 44. 

s Compton v. Benham (1909) 44 Ind. App. Si; Drummond v. Irish 
(1879) 52 la. 41 ; CarHvright v. McGowan, supra. 

* Smith v. Smith (1889) 84 Ga. 440. 

* Smith v. Reed (1916) 89 S. E. (Ga.) 815. 

6 Cf. DeThoren v. Attorney-General (1876) 1 A. C. 686; Chamberlain 
v. Chamberlain (1905) 68 N. J. Eq. 736. 
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evidential presumption. 7 Where, however, the connection 
between the parties is shown to have had an illicit origin, and 
to be criminal in its nature, the law raises no such presumption. 8 
The fact appearing that one of the parties had full knowledge 
at the time of the commencement of such cohabitation that he 
was incompetent to contract a lawful marriage would be strong 
evidence that he would not hesitate to continue the unlawful 
conduct after the disability had been removed. 9 

On the other hand, why should the alleged wife be presumed 
to have done a thing the necessity of which had never been 
made known to her? If she regarded herself as his lawful wife 
it would be a violent presumption to hold that she assented to 
a second informal marriage. Without knowledge of the removal 
of the impediment neither party could have intended a second 
marriage, or have attempted to enter into one. Without consent 
the status of marriage is never created. 10 

Presumption must yield to the superior force of direct and 
positive proof. When the facts show that an apparently lawful 
marriage was in fact an illicit relation in its beginning, it is pre- 
sumed to be of that character, unless the contrary be proved, 11 
and it cannot be transformed into matrimony by evidence which 
falls short of establishing the fact of an actual contract of 
marriage. 12 

The fact that one of the parties had no knowledge of the 
invalidity of the marriage, and therefore the cohabitation on her 
part was not criminal, cannot validate the assumed marriage even 
as to her. 13 If valid to her it must be equally so as to him. 

S. F. D. 



7 Cartwright v. McGowan, supra; Planner v. Plattner (1905) 116 Mo. 
App. 405; Collins v. Voorhees (1890) 47 N. J. Eq. 555. 

* Compton v. Benkam, supra; Randlett v. Rice (1886) 141 Mass. 385; 
Cartwright v. McGowan, supra. 

9 Williams v. Williams (1879) 46 Wis. 464; Compton v. Benkam, supra. 

10 Dickerson v. Brown (1873) 49 Miss. 357; Cartwright v. McGowan, 
supra. 

11 Compton v. Benham, supra; Collins v. Voorhees, supra; Williams v. 
Williams, supra. 

12 Foster v. Hawley (1876) 8 Hun. (N. Y.) 68; Spencer v. Pollock 
(1892) 83 Wis. 215; Barnes v. Barnes (1894) 90 la. 282; Williams v. 
Williams, supra; Appeal of Reading Fire Ins. etc. Co. (1886) 113 Pa. St. 
204 ; Compton v. Benham, supra. 

13 Williams v. Williams, supra. 



